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内容摘要 
近年来，随着我国经济实力壮大，对外投资需求旺盛，境外资本也渴望进入
中国市场。在政府主导下的金融改革中，人民币资本项目的进一步开放势在必行。
但在资本项目开放直至可兑换的过程中，存在着许多风险，稍有不慎将引起全国
性的金融危机。2013 年设立的上海自贸区肩负着先行试验资本项目可兑换，为
其在全国推广提供经验的重任。这就涉及制度构建和执行的问题，包括上海自贸
区资本项目可兑换试点的目标合理么？现有制度能实现这一总目标或其他阶段
性目标么？如果能，在实现的过程中需要进一步改进相关法律制度么？如果不能，
要如何改进才能实现？这都是本文所要研究的相关法律问题。 
本文第一章界定了资本项目和资本项目可兑换的概念和内涵，理清了人民币
资本项目可兑换要达到的目标。第二章通过梳理我国资本项目一般规定和上海自
贸区的相关试点规定，弄清现阶段上海自贸区相对于全国的资本项目进一步开放
程度，为后文的制度和效果分析奠定基础。第三章通过分析上海自贸区进行可兑
换试点的原因，明确上海自贸区试点任务首先是在区内实现进一步开放资本项目
直至完全可兑换，其次是为全国的资本项目开放制度构建和风险防范与应对提供
具体制度和实践经验。在此基础上，剖析上海自贸区立法存在的缺陷及在当前的
制度和配套环境下全面实现可兑换的困难，和在境内资本市场开放与风险监管方
面存在的局限性。第四部分试图为上述问题提出可行的解决方案。为完善现有立
法，提出应清理和简化相关法规、补充细则规定、增强立法透明度和程序合法性
及落实跨部门合作机制。为进一步开放资本项目，为全国提供更多有效试点经验，
提出要探索区内外风险隔离新模式，只有实现区内区外协调配合，才能更好地实
现上海自贸区资本项目可兑换试点效果。为达到这一目的，一方面应完善境内资
本市场基本交易制度、风险监管制度和投资者教育制度；另一方面应在区内建立
包括资本项目交易与汇兑合规监管，对违规及逃避外汇监管行为的处罚，金融体
系宏观和微观审慎监管，以及跨境资本流动风险监测、预警和应对在内的，各制
度相互协调配合的、完整的资本项目可兑换监管和风险管理体系，并在国内法和
相关国际条约中确认国家在必要情况下对资本项目实施临时性管制措施的权利。 
 
    关键字: 资本项目；上海自贸区；人民币可兑换 
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ABSTRACT 
In recent years, following the growing developments of China’s economics, the 
demands of overseas investments from inside China are increasingly high, and foreign 
capital are eager to invest in China. Under the financial reform dominated by the 
government, further liberalization of RMB capital account is imperative. During the 
liberalization of capital account to convertibility, there may exist a lot of risks, and the 
possible risks may lead to nationwide financial crisis. The China (Shanghai) Pilot 
Free Trade Zone (“SHFTZ” or “Shanghai Pilot Free Trade Zone”), which established 
in 2013, bears the responsibility of implementing capital account convertibility in 
advance and providing related pilot experience to other areas of China. It will refer to 
the issues of the construction and implementation of legal system, including whether 
the objective of implementing pilot convertibility of capital account in SHFTZ is 
reasonable, and whether the current laws and regulations can help realize this overall 
objective and the phased targets. If the answer is positive, is there any improvement 
needed for the related laws and regulations during the liberalization? If the answer is 
negative, how should the related legal system be improved to fulfill the objective 
requirements? All of these are legal issues that this article needs to study on. 
Chapter 1 of this article identifies the concepts and contents of capital account 
and capital account convertibility, making it clear what the aim of RMB capital 
account convertibility is. Chapter 2 arranges the capital account related provisions of 
China and the pilot regulations in SHFTZ to find out the level of capital account 
liberalization in SHFTZ compared with the general level of the whole country at the 
present phase, and to lay a foundation for further analyses of the related laws and 
regulations, and its pilot effects. Chapter 3 states that the pilot tasks of SHFTZ are 
firstly achieving further liberalization of capital account till convertibility within 
SHFTZ, and then sharing the practical experiences of legal system construction and 
implementation with the whole country for nationwide capital account liberalization 
related legislation and risks management. In accordance with these legal objectives, 
this article analyses the legal defects in the current laws and regulations of SHFTZ, 
the difficulties of realizing capital account convertibility in full-scale with the current 
laws, regulations and supporting policies and economic conditions, and also the 
limitations on providing enough pilot experiences of domestic capital market 
厦
门
大
学
博
硕
士
论
文
摘
要
库
  
liberalization and risk management. Chapter 4 tries to offer workable solutions for the 
aforementioned problems in Chapter 3. To improve the current laws and regulations, 
SHFTZ shall clear up and simplify related laws and regulations, add necessary 
detailed by-laws, strengthen the legislative transparency and the legality of legislative 
procedures, and implement the inter-departments cooperation mechanism in a 
workable method. To get further liberalization of capital account and provide more 
effective pilot experiences, SHFTZ shall develop an innovative risk isolation 
mechanism between SHFTZ and the other areas inside China, and only with the 
coordination and cooperation between SHFTZ and other areas inside China, can 
SHFTZ be able to achieve pilot effects of capital account convertibility better. In 
order to achieve this goal, China shall improve basic trading, risk management and 
investor education related laws and regulations of domestic capital market, on the one 
hand, and SHFTZ shall establish an integrative supervision and risk management 
system for capital account convertibility on the other hand, which include mutually 
cooperation and coordination of compliance regulation of trading and foreign 
exchange under capital account, legal punishment forcing on violations, micro and 
macro prudential financial regulations, as well as monitoring, warning and risk 
response measures for cross-border capital flows. In addition, China shall confirm its 
right of taking temporary re-imposition of capital account under necessary 
circumstances in domestic laws and relevant international agreements. 
 
    Key Words: Capital Account; Shanghai Pilot Free Trade Zone; RMB 
Convertibility 
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